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Welcome to the latest edition of Piper Alderman’s e-Bulletin,  
which aims to provide accessible and informative summaries  
of recent significant legal developments.

2

54
Join the crowd - CAMAC releases 
proposals to regulate crowd 
sourced equity funding 
The Corporations and Markets Advisory 
Committee recently released a report on crowd 
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Dispelling the myths of digital piracy - copyright 
infringement
Senior Associate, Cheryl McLachlan and Law Clerk, Nesha Jeyalingham consider 
a recent Federal Circuit Court of Australia decision (Tylor v Sevin [2014] FCCA 
445) which has dispelled the myth that the widespread nature of the practise of 
using images found on the Internet, without seeking permission of the owner of 
the copyright, gives rise to a defence to copyright infringement.

Background 

My Tylor, an American photographer 
living in Hawaii, brought a claim in 
Australia against an Australian travel 
agent, Ms Sevin. Mr Tylor ran a business 
of taking, selling and licensing destination 
photographs. On her travel website, 
Home Away Travel, Ms Sevin published 
several photographs of destinations 
including one of Mr Tylor’s Hawaii 
photographs. Mr Tylor detected Ms 
Sevin’s use of his photograph through 
general searches that he undertook 
on the Internet. Mr Tylor notified Ms 
Sevin of the copyright infringement and 
commenced proceedings once it was 
clear that negotiations to settle the matter 
had been unsuccessful.

“Common” practise is no defence

The court accepted that Mr Tylor was the 
owner of the copyright in the photograph 
and that Ms Sevin had infringed Mr 
Tylor’s copyright by reproduction of the 
photograph on her travel website without 
Mr Tylor’s consent. 

Given the ease that materials may be 
reproduced in the digital age, the court 
acknowledged the need to deter copyright 
infringement and identified the role of the 
court to assist copyright owners to maintain 
their intellectual property rights and prevent 
the unlawful use of their works. In particular, 
the court acknowledged that the widespread 
practice of using images found on the 
Internet, without seeking the consent of the 
owner of the copyright, should not be used 
as some form of excuse. 

“It would not be unreasonable to say that 
there are many people utilising images for 
which they have no licence, without realising 
the gravity of the situation, or in many 
cases, that they do not need a licence for an 
image which they may feel to have been in 
common use. That is not to condone what 
has occurred. This case will be important 
because, through it, it will be made clear 
that this conduct cannot continue.”

Damages and orders

The court awarded damages in the 
amount of US$1,850.00 pursuant to 
section 115(2) of the Copyright Act 1968 
(Cth) (the Act) being, an equivalent 
amount to the licence fee Mr Tylor would 
have ordinarily charged for use of his 
photograph. 

In assessing whether additional 
damages were applicable the court 
found that, amongst a number of other 
considerations, while the flagrancy of the 
infringement was at the lowest end of the 
scale, Ms Sevin’s conduct since the matter 
had been brought to her attention was 
“far from exemplary”. In correspondence 
between Ms Sevin and Mr Tylor, Ms 
Sevin blamed the reproduction of the 
photograph on her web designer. Ms 
Sevin made no effort to apologise for 
the breach of copyright, take down the 
offending photograph or offer to pay 
a licence fee for its use. Finally, when 
proceedings were commenced, Ms Sevin 
took no part in them. The court went so 
far as to state that “[s]he has, in effect, 
“cocked a snook” at the court” and that 
in such circumstances, additional damages 
in the amount of US$12,500.00, pursuant 
to section 115(4) of the Act, were 
appropriate. 
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In addition to damages, the court ordered 
that Ms Sevin:

• be permanently restrained from 
a number of activities including 
reproducing, communicating and 
distributing the photograph

• delete all reproductions of the 
photograph from her website and all 
archives

• pay Mr Tylor’s legal costs in the sum 
of $9,500.00.

Useful reminder

This case serves as an important reminder 
that, just because materials are available 
online and often copied without permission 
of the owner of copyright, intellectual 
property rights can be enforced and 
protected in the digital age.

For those publishing images and other 
materials online care should be taken to 
ensure that appropriate consents or licences 
are obtained before reproducing third party 
content. Further, if you have been put on 
notice as to an alleged infringement, prompt 
enquires and action. 

Copyright owners should also ensure 
that they regularly monitor use of their 
intellectual property across the digital 
landscape and take action against infringers. 
While legal proceedings are not always 
needed or warranted, for those companies 
where their copyright is an important asset, 
legal proceedings may be appropriate and 
important in sending a message to deter 
similar infringing activity. 

For further information contact: 

 Cheryl McLachlan, Senior Associate 
 t +61 3 8665 5526 
cmclachlan@piperalderman.com.au

 Nesha Jeyalingam, Law Clerk 
 t +61 2 9253 3861 
njeyalingam@piperalderman.com.au
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Join the crowd - CAMAC releases proposals to 
regulate crowd sourced equity funding
The Corporations and Markets Advisory Committee recently released a report on 
crowd sourced equity funding, which proposes a detailed regulatory structure to 
facilitate this emerging form of capital raising in Australia. Partner, Craig Yeung, 
Associate, Jarrod Wilksch and Lawyer, Liberty Privopoulos review the report and 
proposals.
The proposals set out in the Corporations 
and Markets Advisory Committee 
(CAMAC)’s report seek to overcome the 
current legal impediments for Australian 
companies to raise capital through crowd 
sourced equity funding (CSEF).

What is CSEF?

CSEF is a form of crowd funding. Crowd 
funding is where a business seeks to raise 
money for a particular project, such as 
the development of a product, from a 
number of contributors (investors) from a 
wide range of people (the crowd) online 
through a crowd funding platform website 
(intermediary).

CSEF is crowd funding which involves 
raising capital by offering shares or other 
equity in the business to investors through 
the intermediary. CSEF is generally 
intended for early-stage capital raising by 
innovative or other start-up businesses.

The focus of CAMAC report

The CAMAC report focuses on CSEF 
by issuers that are companies subject to 
regulation under the Corporations Act 2001.

CAMAC recognises that CSEF has the 
potential to encourage economic growth in 
Australia, and that it may mainly be used by 
proprietary companies rather than public 
companies.

The current legal impediments for a 
proprietary company in Australia to raising 
capital through CSEF include:

 � the shareholder cap of 50 non-
employee shareholders for proprietary 
companies

 � the general prohibition on proprietary 
companies making public offers of its 
securities that require disclosure (unless 
otherwise under an exception, such as 
the small scale offering or sophisticated 
investor exceptions).

Further, even if the company is a public 
company, it will be required to comply with 
the disclosure requirements associated with 
public offers of securities (i.e. providing a 
prospectus) unless an exception applies. This 
can involve significant costs and regulatory 
burden to the public company.

The CAMAC report therefore sets out a 
series of proposals which are intended to 
overcome the current legal impediments to 
capital raising through CSEF in Australia and 
balance the interests of the companies and 
the investors.

CAMAC’s proposals to facilitate 
CSEF

New classification of ‘exempt public company’

CAMAC considers that offers of shares to 
the public via CSEF should be made by a 
public company. However, to overcome 
the reluctance of businesses to incorporate 
public companies, which are often more 
expensive as they are subject to more 
onerous regulation under the Corporations 
Act, CAMAC proposes that a new 
classification of ‘exempt public company’ be 
established.

Under this proposal, a company seeking to 
raise capital through CSEF may:

 � be incorporated as an exempt public 
company

 � change from an existing proprietary or 
public company into an exempt public 
company in certain circumstances

 � be incorporated as a public company 
without this exempt status.
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An issuer with exempt public company 
status will be exempt from certain 
compliance requirements for public 
companies. Key examples of these 
compliance exemptions include the 
requirements:

 � to hold an annual general meeting

 � to have financial reports audited

 � to prepare half yearly financial reports 
(unless certain capital or turnover 
thresholds are reached).

CAMAC suggests that these exemptions 
apply until the expiry of the limited time 
period (three years proposed) or until the 
occurrence of a specific event, such as the 
capital of the company reaching a certain 
amount ($5 million proposed).

Regulation of crowd funding process

CAMAC proposes a number of 
requirements that must be met for CSEF. 
Key examples of these requirements include:

 � The offer must be made by an eligible 
company through a single (licenced) 
online intermediary.

 � The offer must not result in the 
company exceeding a proposed raising 
cap of $2 million in any 12 month 
period.

 � The company would be required to 
disclose certain prescribed information 
about the company and the offer 
using template documentation (see 
“development of a standard disclosure 
form” below).

 � The controls on advertising must be 
complied with.

 � The company must not lend to crowd 
investors to acquire its shares.

 � Any material adverse change 
concerning the company must be 
notified.

Development of a standard disclosure form

In order to provide clear guidance as to 
the information required to be disclosed 
by companies to the crowd, CAMAC 
proposes that a standard disclosure 
template be created. It is expected that 
such a standard template would also assist 
crowd investors to compare the offers 
from other companies.

Licencing of online intermediaries

In recognition of the important role that 
intermediaries play in the CSEF process, 
CAMAC proposes that an intermediary 
must hold a CSEF licence to permit them 
to host CSEF offers and conduct any 
secondary market where CSEF shares 
may be traded. CAMAC also proposes 
that these intermediaries be responsible 
for, amongst other things, conducting 
due diligence checks on companies 
and providing communication facilities 
between companies and investors. 
The report states that these proposals 
are aimed at stimulating company and 
investor confidence in the CSEF process.

Restrictions on investor contributions

CAMAC proposes that a crowd investor 
should be limited to investing $2,500 per 
company, and $10,000 for all companies, 
in any 12 month period, to prevent 
excessive investment by crowd investors.
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Investor protection

The report also sets out a number of 
proposals by CAMAC which are aimed at 
providing protection for investors, such 
as:

 � the implementation of a risk 
disclosure document, which must be 
acknowledged by investors before 
investing

 � the availability of cooling-off and 
withdrawal rights for investors.

Moving forward

Shortly after CAMAC’s report was 
issued, the Federal Budget for 2014-
2015 announced that CAMAC would be 
abolished and its functions transferred to 
the Treasury. Given the significant legislative 
amendments that would be required to 
give effect to CAMAC’s proposals, it 
remains to be seen if, to what extent and 
in what timeframe the proposals will be 
implemented.

For further information contact: 

 Craig Yeung, Partner 
 t +61 8 8205 3435 
cyeung@piperalderman.com.au

 Jarrod Wilksch, Associate 
 t +61 8 8205 3433 
jwilksch@piperalderman.com.au

 Liberty Privopoulos, Lawyer 
 t +61 8 8205 3425 
lprivopoulos@piperalderman.com.au



The conditions advertisers are subject to 
as a result of the change in the policy are 
that:

• they are a reseller of goods and 
services related to the trade mark, or

• they offer compatible components or 
parts for, goods and services related 
to the trade mark, or

• they provide information about the 
goods and services related to the 
trade mark.

To fall within the policy as a reseller, the 
product or services must be the primary 
focus of and clearly available for purchase 
from the ad’s landing page.

Informational sites qualify when the 
primary purpose of the ad’s landing page 
is to provide informative details about the 
goods or services corresponding to the 
trade mark.

Advertisements which use trade marks 
of one business to promote the goods 
or services of a competitor of the trade 
mark owner will not be permitted, 
however an advertisement may use 
a trade mark in its text if it is used 
“descriptively in its ordinary meaning”.

Advertisers can still use a trade mark 
within the text of an advertisement if they 
are “authorised” to do so, even if they 
don’t otherwise comply with the reseller 
and informational site policy. To be 
authorised, the trade mark owner must 
submit the necessary paperwork allowing 
an advertiser to use a particular trade 
mark.
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This policy already applies to resellers and 
informational sites in the US, UK, Canada 
and Ireland. These changes follow the 
substantial update to the application of 
Google’s trade mark policy in Australia 
following the outcome of Google Inc v 
ACCC (2013) HCA 1 (read our previous 
publication on this issue here).

How is this different?

These changes expand the circumstances in 
which traders can use someone else’s trade 
mark in the text of a Google advertisement. 
Before 28 July 2014, authorisation by the 
trade mark owner was required before a 
trade mark could be used in the text of a 
Google ad in Australia or New Zealand, 
even if it complied with the reseller and 
informational site policy and was used in 
the US, the UK, Ireland or Canada. Now, 
in Australia, as long as Google is satisfied 
that an advertisement complies with the 
reseller policy, it will be allowed to run, even 
without authorisation from the trade mark 
owner.

What if the reseller is unauthorised?

If the advertisement meets the criteria for 
Google’s policy, it will be allowed to run, 
regardless of whether or not the trade mark 
owner has authorised the use of the trade 
mark in the advertisement. Therefore the 
implementation of this policy does not assist 
trade mark owners who wish to crack down 
on unauthorised resellers. Of course, there 
are other options to combat this, including 
if the unauthorised reseller is selling non-
genuine imitation goods, or is holding itself 
out to be authorised.

What action should be taken?

If an advertisement uses your trade mark, 
and does not comply with this policy, it can 
be reported using the online complaint form 
available from the Google help page. We 
can assist with the filing and pursuance of 
complaints to Google. It is also important 
for brand owners to stay up to date with 
what terms they are allowed to use in their 
own Google ads.

Because the implementation of this policy 
in Australia and New Zealand expands 
the rights of third parties to use your 
trade marks, you should watch the use 
of your trade marks by other parties on 
Google even more closely than before. 
We can assist you to monitor Google 
advertisements. We can also monitor 
common Google searches using your trade 
marks to ensure that no advertisements 
have been allowed to run that do not 
comply with the reseller and informational 
site policy.

The existing rights of trade mark owners 
are not taken away by this policy change. 
A trade mark owner may be able to take 
action against potential infringers for 
trade mark infringement or breach of the 
Australian Consumer Law, depending on the 
circumstances.

More changes for Google trade marks policy in 
Australia
From 28 July 2014, Google will permit Australian advertisers to use a trade 
mark in the text of an advertisement, provided they meet certain conditions. 
Partner, Tim O’Callaghan and Associate, Megan Comerford, discuss what 
these changes mean for advertisers.

For further information contact: 

 Craig Yeung, Partner 
 t +61 8 8205 3435 
cyeung@piperalderman.com.au

 Jarrod Wilksch, Associate 
 t +61 8 8205 3433 
jwilksch@piperalderman.com.au

 Liberty Privopoulos, Lawyer 
 t +61 8 8205 3425 
lprivopoulos@piperalderman.com.au

For further information contact: 

 Tim O’Callaghan, Partner 
 t +61 8 8205 3450 
tocallaghan@piperalderman.com.au

 Megan Comerford, Associate 
 t +61 3 8665 5588 
mcomerford@piperalderman.com.au
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